Am. Acad. of Pediatrics v. Lungren
16 Cal.4th 307
Aug. 5, 1997

Case Summary

In 1953 the California legislature passed Fam.Code § 6925, a “limited medical
emancipation” law that allowed minors to obtain medical treatment for care related to pregnancy
without parental consent. That law was amended in 1987 by Bill 2274, which added a clause
stating that the original code should not be construed to “authorize an unemancipated minor to
receive an abortion without the consent of a parent or guardian” according to defined procedures.

The revised statute was never enforced, as plaintiffs sought and won an injunction barring
enforcement of the law in December 1987. That injunction was sustained on appeal, and
remanded to the trial court for the legislature to prove that (1) it had a compelling interest which
justified the restriction, and (2) that the legislation was narrowly drawn to achieve those goals.
American Academy of Pediatrics v. Van de Kamp, 214 Cal.App.3d 831 (1989).

On remand the trial court invalidated the law on two grounds. First, they held that it
violated the right to privacy explicitly guaranteed by article I, section 1 of the California
Constitution. While the court found that the interests the state attempted to promote were
compelling, it nevertheless found that the weight of the evidence showed that the means
employed by this law would not advance those interests. Secondly, the trial court invalidated the
statute as a violation of the equal protection clause of the article I, section 7 of the California
Constitution, since it failed to justify its distinction between minors who choose to carry their
pregnancy to term and those who choose to seek an abortion. The appellate court affirmed the
trial court’s ruling as to the violation of privacy guaranteed by the California Constitution. The
court did not need to reach the Equal Protection claim.

Chief Justice George, writing for a PLURALITY of 3 Justices, affirmed the appellate
court’s ruling. He first noted that California constitutional law is different than federal
constitutional law. In this case, the right to privacy that protects reproductive choice is explicit
in article I, section 1 of the California Constitution, whereas the US Supreme Court had implied
that right in a series of cases including Griswold v. Connecticut and Roe v. Wade.

The court asserted that the substantive provisions of its privacy protections are governed
according to Hill v. Nat’l Collegiate Athletic Ass’n, 7 Cal.4th 1 (1994). The Hill analysis is
performed in two parts. First the court evaluates whether the claim meets the three threshold
elements: a legally protected privacy interest; a reasonable expectation of privacy under the
circumstances; and a serious invasion of that privacy by the defendant. If the claim meets this
threshold, the court then examines whether the defendant’s interests justify the invasion. The
level of scrutiny applied to this last step in the analysis is determined by a sliding scale; more
serious invasions of privacy require more intense scrutiny by the Court.

Applying Hill, the PLURALITY found that this statute violated the explicit right to
privacy under Article I, section 1 of the California Constitution. It first held that the claim met
all three of the threshold elements of the Hill standard. Determining that the claimed invasion of
privacy affected a “fundamental autonomy privacy interest,” the court proceeded to apply strict
scrutiny to the statute. Although it agreed that the state’s interests in protecting the physical,
emotional, and psychological health of minors, and the parent-child relationship are
“compelling,” it nevertheless deferred to the trial court’s findings that the ends the legislature



employed were not narrowly tailored to further those ends. It agreed that (1) the legislature’s
purported purpose was undermined by numerous other limited medical emancipation statutes
that were designed to further the same goals as this restriction and (2) the weight of evidence at
trial showed that this law would in fact injure the interests it sought to protect.

The Court critiqued Justice Brown’s opinion in both the text and a footnote of its opinion.
It explicitly criticized the logic behind Justices Brown and Baxter’s assertions that if a physician
is qualified to determine a minor’s capacity to consent to an abortion, then a judicial officer must
be equally competent. Finally, the Court critiqued Brown’s methodology in a footnote at the end
of its analysis. It noted that in support of her conclusion that the record supports the idea that
“health care providers cannot be trusted to make unbiased determinations” about a minor’s
capacity to consent, Justice Brown cited an “alternative” legislative analysis available to the
Legislature while drafting the bill. The majority points out that this analysis was in fact prepared
by the Christian Action Council, and criticizes her for citing a “self-styled” unofficial analysis,
and suggests that it might not be appropriate to “take judicial notice” of the document.

In her DISSENT, Justice Brown criticized the majority’s opinion for (1) reinventing legal
standards and misapplying the standards it invents; (2) disposing of two decades of “highly
pertinent” US Supreme Court opinions; (3) eliminating the threshold elements of a state privacy
case; and (4) subjecting the Bill to an “inherently insurmountable” level of judicial scrutiny.

She began by critiquing the Court’s methodology in assessing a “facial challenge” to the
law, asserting that there is no basis for applying an “overbreadth” analysis to this case. Justice
Brown next criticized the majority for placing so much weight on the distinction between the
explicit privacy right in the California Constitution and the implied privacy right in the US
Supreme Court’s cases; she asserted that where, as here, the state right was “modeled on” federal
precedents, those cases should not be disregarded. Her footnotes specifically accused the
majority of taking “selective quotations” from the case law.

Justice Brown then criticized the court for making only a “superficial” application of the
three elements required to establish a valid privacy claim. She did not find either a reasonable
expectation of privacy or a serious invasion of a protected interest in this case. Most of this
section of the opinion, however, was devoted to the claim that this case does not implicate a
legally protected privacy interest since (1) the rights of minors are particularly limited vis-a-vis
their parents and (2) due to the unique context of abortion, there is reason to believe that a
judicial officer is just as qualified as a physician in determining whether a minor is competent to
consent. The later conclusion relied on the argument (criticized by the majority as unsupported
in the record) that abortion doctors are not disinterested and that minors are especially vulnerable
to their bias. She also criticized the majority’s holding that norms do not play a part of the
threshold analysis as “revisionist legal history at its best and judicial activism at its worst.”

Finally, Justice Brown criticized the level of scrutiny used by the majority and its specific
application to this case. She asserted that since the underlying issue is in “bona fide dispute,” a
balancing test should be applied instead of strict scrutiny. Applying the higher standard of
review, she asserted, decides the case. Justice Brown concluded by noting that fairly debatable
questions involving moral and philosophical issues should be left to the legislature; when they
“accommodate competing constitutional claims,” then the courts “have nothing more to say.”

Throughout her DISSENT, Justice Brown directed strong language at the style, logic, and
judicial philosophy employed by the majority. She noted that the court wrote “a sentence whose



length is exceeded only by its circuity.” In another part of the opinion she cautioned the court
that “smoke and mirrors should not be a part of our repertoire.” Further criticizing the Court for
its interpretation of Hill, she asserted that “only Lewis Carroll could countenance this slight of
hand,” and then proceeded to quote Through the Looking Glass extensively in a footnote.

Finally, she repeatedly criticized the Court for a jurisprudence that allows the Court to
“topple every icon, to dismiss all societal values, and to become the final arbiters of traditional
morality in a context in which their view of wisdom cannot be challenged.” She warned that
they should “think long and hard before constructing a virtually impregnable citadel.” Quoting
from legal scholar Raoul Berger, she asked “how long can public respect for the Court, on which
its power ultimately depends, survive if the people become aware that the tribunal which
condemns the acts of others as unconstitutional is itself acting unconstitutionally?” In her
conclusion, Brown invoked Plato’s Republic by asserting that “this case is an excellent example
of the folly of the courts in the role of philosopher kings.”

Case History

There is no subsequent case history.



Aguilar v. Avis Rent A Car System, Inc.
21 Cal.4th 121
Aug. 2 1999

Case Summary

Defendant Avis Rent-A-Car appealed a trial court’s injunction of discriminatory speech by
certain employees against Latino employees in violation of the California Fair Employment and Housing
Act (FEHA), claiming that the injunction violated the First Amendment of the U.S. Constitution and the
free speech clause of the California Constitution.

A PLURALITY of three justices held that a workplace injunction prohibiting racial epithets does
not violate freedom of speech “if there has been a judicial determination that the use of such epithets will
contribute to the continuation of a hostile or abusive work environment and therefore will constitute
employment discrimination.” The plurality opinion reviewed the jurisprudence surrounding the
limitations on First Amendment protection — including several U.S. Supreme Court decisions — and noted
that freedom of speech is not absolute. Employment discrimination is one of those contexts where the
First Amendment will not protect the speaker, so long as the discriminatory speech is pervasive and
severe enough to create a sufficiently hostile work environment for the plaintiff employee.

The PLURLAITY presented a lengthy synthesis of precedents addressing prior restraints on
speech and concluded that a narrowly tailored injunction designed to prevent employment discrimination
is not an unconstitutional prior restraint on speech; in fact the Court held that once the speech is
determined to be unlawful, the injunction is not considered a prior restraint at all. The court found
sufficient the trial judge’s holding that there was a substantial likelihood of future discriminatory speech,
justifying both damages for past discrimination and an injunction against future conduct.

Citing cases in which racist speeches and Ku Klux Clan marches were protected as free speech,
Justice Brown, in her DISSENT, rejected the notion that speech is less protected in work environments
than it is on the sidewalk. “We as a nation so value the free exchange of ideas that we are willing to
tolerate even offensive ideas, knowing that ‘one man's vulgarity is another's lyric’... and today's heretical
idea may become tomorrow's gospel.” She suggested that inconsistency in U.S. Supreme Court
precedents addressing sexually harassing speech in the workplace and racist speech outside of the
workplace might call into question the constitutionality of Title VII altogether “because it is a content-
based regulation of speech not limited to fighting words.” Justice Brown illustrated how many of the
high court’s decisions on verbal harassment in the workplace constitute nonbinding dictum or confused
rulings that do not apply to the instant case.

Justice Brown considered the plurality’s interpretation to be an absolute prior restraint on speech
that seems to single out certain content — namely racist remarks — and declare it unprotected by the First
Amendment. This categorization of speech based on its content, calling such speech “unlawful,” is a
direct violation of the First Amendment’s requirement that any speech regulation be content neutral,
according to Justice Brown.

Moreover, Justice Brown saw no need for injunctive relief in this case where money damages
provide effective compensation to plaintiffs and an effective deterrent from future discriminatory speech
in the workplace. Citing an 1896 judicial opinion interpreting the free speech clause of the California
constitution, Justice Brown concluded that the state constitution specifically prohibits prior restraints and
instead favors a damages scheme to hold speakers responsible for harmful speech only after the fact.
Justice Brown did admit that in certain egregious situations prior restraints on speech are permitted, such
as with obscenity or fighting words, but that no such extreme scenario exists in this case. Moreover, she
notes that regulations on workplace speech cannot extend to speech that does not subjectively affect the
plaintiff employee, so an injunction that prohibits discriminatory speech anywhere in the workplace, even
where plaintiff cannot hear it, is overbroad.

Justice Brown expressed a fear that the plurality’s ruling will “create the exception that
swallowed the First Amendment.” She worries that a mere declaration that certain speech is illegal and



therefore subject to injunction even before such speech is uttered could lead to “a prohibition against
‘verbal conduct’ creating a ‘hostile sidewalk environment’ analogous to the similar prohibition that
applies in the workplace.”

She closed saying, “Fundamentally, this is a case about equality and freedom. Thus, it is a case
about our most basic political ideals; about our highest aspirations and our greatest failures; our toughest
challenges and our deepest fears. It is about a bafflingly elusive dream of equality and the freedom, not
immune from abuse, to speak words that make others more than uncomfortable. It is a case about equality
and freedom and the irreconcilable tension between the two. We are all the beneficiaries of the freedom
the Constitution guarantees, and we all pay its costs, even though the price may sometimes be anguish. 1
dissent.”

Case History

Certiorari was denied by the Supreme Court of the United States. 529 U.S. 1138.



Aydin Co. v. First State Ins. Co.
18 Cal.4th 1183
Oct. 14, 1998

Case Summary

From 1969 to 1984, Aydin Co. operated a research and manufacturing complex
that required the use of a variety of noxious chemicals. First State Insurance Co.
provided Aydin with a general liability insurance policy. This policy excluded coverage
for liability arising from pollution released by Aydin unless the pollution was sudden and
accidental in nature. In 1980, Aydin discovered that it had contaminated the grounds of
its complex with PCB and sued First State to pay for liability arising from this pollution.
First State refused on the grounds that only sudden and accidental pollution was covered
by Aydin’s policy and the long-term PCB contamination was therefore not covered. At
trial, Aydin prevailed because the trial court placed the burden of proof on First State to
show that Aydin’s liability arose from the discharge of toxic waste and that the discharge
was not sudden and accidental. The appellate court reversed on the grounds that the trial
court should have assigned Aydin the burden of proving that its claim came within the
sudden and accidental exception to the general pollution exclusion of First State’s policy.

Justice Brown, writing for the MAJORITY, upheld the appellate court’s ruling
that once an insurer carries the burden of showing that a policy exclusion applies to a
situation, the burden shifts to the insured to prove that its claim falls within an exception
to the policy exclusion. Justice Brown reached this conclusion by first deciding that the
California cases cited by Aydin, Bebbington v. Cal. Western etc. Ins. Co., 30 Cal. 2d 157
(1947) and Strubble v. United Services Auto. Assn., 35 Cal. App. 3d 498 (1973), are
inapposite because they did not discuss burden shifting and the record in these cases
shows that the terms of the contested insurance policies differed significantly from
Aydin’s term coverage. Having noted that the issue of burden shifting regarding
insurance exclusions and exceptions to exclusion is a matter of first impression in
California, Justice Brown looked to case law from other states and found that all other
jurisdictions which have dealt with the issue have placed the burden of proving the
sudden and accidental exception on the insured. In addition to relying on the consensus
conclusion from other states, Justice Brown argued that because the insured already bears
the burden of establishing coverage under an insurance policy, it makes sense that the
insured should also prove that exception to their policy exclusion affords coverage after
the exclusion is triggered. In conclusion, Justice Brown noted that public policy favors
placing the burden on the insured because the insured has the best information about their
actions and they will have an incentive to cover up polluting activities if it becomes the
insurer’s responsibility to investigate whether pollution was sudden and accidental.

Case History

There is no subsequent case history.



Calatayud v State of California
18 Cal.4th 1057
Aug. 6, 1998

Case Summary

Eduardo Calatayud III, a police officer, sued the State of California and Michael
Byrd, a highway patrol officer, for the injuries Officer Calatayud sustained when Officer
Byrd’s shotgun accidentally discharged during the apprehension of a suspect. The state
and Officer Byrd argued that the “firefighter’s rule”, which says no duty of care results
from negligently causing an event to which a peace officer responds and sustains injury,
applied and would bar recovery. Officer Calatayud argued that the statutory exception in
California Civil Code section 1714.9, subdivision (a) applied. The statute reads that “any
person” who negligently causes injury after becoming aware of the presence of peace
officers is liable for that injury.

Justice Brown, writing for the MAJORITY, held that the legislature did not intend
the Civil Code to apply to allow recovery by public safety officers from injuries caused
by fellow officers. In reaching her conclusion, Justice Brown relied upon the public
policy justifications for the firefighter’s rule and legislative history. Public policy
considerations included: 1) the value of cost-spreading by only allowing police officers to
receive tax-supported compensation if they are injured, 2) the interest of judicial
efficiency in reducing claims before the courts, and 3) the potential for liability concerns
to prevent public safety officers from working together effectively. Justice Brown found
that the legislature had focused on civilian tortfeasors and had not considered the
possibility of injuries being caused by officers themselves. She further noted the
legislature chose to amend the Worker’s Compensation Act in order to prevent peace
officers and firefighters from suing their employers. In addition, section 1714.9
preserves the exclusivity of the Worker’s Compensation Act, so Justice Brown found that
allowing the statutory exception to apply would lead to the absurd conclusion that injured
officers could sue officers from another agency, but not officers from their own agency.
This evidence was taken to show the legislature did not intend the words “any person” to
refer to other public safety officers.

Case History

There is no subsequent case history.



Etcheverry v. Tri-Ag Service, Inc, et al.
22 Cal.4th 316
March 2, 2000

Case Summary

Monique Etcheverry, a walnut orchard operator, sued Tri-Ag Service, Paul Osterlie, a
pest control adviser at Tri-Ag, and Bayer Corporation (a manufacturer of the pesticides Guthion
and Morestan) for negligence, strict liability for ultrahazardous activity, negligence per se,
products liability, breach of implied warranty, misrepresentation and trespass. Osterlie
recommended a combined application of Guthion and Morestan (two pesticides) to Etcheverry’s
walnut orchards. This combined application resulted in approximately $150,000 damage to
Etcheverry’s walnut crop. Tri-Ag moved for summary judgement on the basis that all of the
causes of action were state law challenges to the adequacy of the warnings on the pesticide’s
EPA-approved labels, and thus were preempted by the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA).

Justice Brown, writing for the MAJORITY, held that state law failure-to-warn claims
were preempted by FIFRA and remanded the issue of whether all of the causes of action were
predicated upon the alleged inadequacies in the EPA-approved labels. In reaching her
conclusion, Justice Brown relied on the holding in Cipollone v. Liggett Group where the US
Supreme Court found that the 1969 Federal Cigarette Act bars state common law claims against
failure-to-warn of the dangers of smoking. 505 U.S. 504 (1992). In addition, she found the fact
that the overwhelming majority of courts have concluded that state law failure-to-warn claims
are preempted by FIFRA was “persuasive and entitled to great weight”.

The United States filed an amicus curiae brief stating that the EPA’s waiver of review
of pesticide efficacy claims allows the marketplace and the prospect of tort liability to regulate
warnings in this area. Justice Brown found that the mixing of Guthion and Morestan does not
fall under the efficacy waiver. She finds that even if it does fall under the waiver, state law
claims are still preempted because (1) the EPA considers efficacy claims after a pesticide has
been registered, and (2) California’s regulatory program performs additional safety analysis on
pesticides.

Case History

There is no subsequent case history.



Galland v. City of Clovis
24 Cal.4th 1003
Feb. 5, 2001

Case Summary

The Gallands, owners of a mobile home park, filed suit against the city and its rent
control review commission, alleging violations of the Fourteenth Amendment’s guarantee of
substantive due process and demanding damages under 28 U.S.C. § 1983. The suit arose after a
series of disputes between the Gallands and the commission regarding the Gallands’ desire to
increase the base rent on mobile home “pads” in their park. California law provides for local
commissions to make determinations regarding the appropriate rent for mobile home pads in
light of an owner’s fair rate of return on his capital investment. Through a series of protracted
proceedings, the city variously denied or reduced the Gallands’ proposed rental increases. The
trial court found, and the Court of Appeals agreed, that the Gallands had suffered an
unconstitutional regulatory taking in violation of substantive due process.

Justice Mosk, writing for the MAJORITY, offered new guidance in determining the
proper rent and, more importantly, stated that damages under § 1983 were unavailable to
Plaintiffs who assert a regulatory takings on the basis of legally controlled rents being held at
confiscatory levels, unless they have attempted to remedy the rent levels through a prior judicial
proceeding. This proceeding should seek a writ of mandamus against the city and its
commission to issue a Kavanau future rent adjustment. Kavanau v. Santa Monica Rent Control
Bd., 16 Cal.4th 761 (1997). Only if such a rent adjustment is found inadequate and the property
owner is not responsible for this inadequacy can § 1983 damages be awarded.

Justice Brown, DISSENTING from the court’s decision, lamented the fact that rent
control cases are treated similarly to price control cases regulating goods. While she
acknowledged that such precedent is unavoidable, she urged the court to give full consideration
to the real property rights of regulated property owners such as the Gallands. Analogizing that
the court would not force a plaintiff in a § 1983 race discrimination case to seek alternate state
remedies, Justice Brown argued that if a violation of substantive due process has occurred
(which she believes happened in this case), the plaintiff is entitled to a federal remedy under §
1983 without a requirement to seek other state remedies. Kavanau did not require the majority’s
holding because Plaintiffs in that case did not assert a § 1983 claim. Justice Brown wrote, “The
Constitution bespeaks no hierarchy of rights, no preferences with respect to its constraints on
government action, no partiality among its protections of liberty. Nevertheless, today’s majority
consigns economic rights to a secondary status that can only reflect opposition to the balance the
framers carefully struck between private and public power.”

Case History

Certiorari was denied by the Supreme Court of the United States. 534 U.S. 826.



Golden Gateway Ctr. v. Golden Gateway Tenants Ass’n
26 Cal.4th 1013
Aug. 30, 2001

Case Summary

Golden Gateway, the private owner of a residential complex in San Francisco,
sought to enjoin the tenants association from disseminating newsletters and leaflets to all
building tenants. The association appealed on the grounds that the injunction violated its
freedom of speech under the California State Constitution. The tenants association
argued that the language of the state constitution's freedom of speech clause protects the
speaker not only from state suppression but also from suppression by private actors.

Justice Brown, writing a PLURALITY opinion (two justices joined Justice
Brown’s opinion, and Chief Justice George wrote a concurring opinion), holding that the
text of the state constitution's freedom of speech clause is ambiguous; unlike the federal
Constitution, whose language limits Congressional actions, the California Constitution
guarantees to the individual a right to speak ("Every person may freely speak, write and
publish his or her sentiments on all subjects, being responsible for the abuse of this
right"). Due to this ambiguity Justice Brown examined the legislative history of the
provision, and determined that it was meant to restrain only state infringement upon
speech. Since this provision of the California Constitution had no direct legislative
history, Justice Brown noted that California drafters openly borrowed from the New York
state Constitution, and thus looked to New York’s 1821 Constitutional Convention to
determine the intent of the California Constitution. She also cited several scholarly
articles and similar holdings from the courts of other states supporting the position that
state actor requirements can be inferred where the constitutional text is otherwise silent.

Since Golden Gateway was the private owner of a private building, Justice Brown
concluded that there was no state actor in this case, and thus there was no violation of the
right of free speech under the California Constitution. Finally, Justice Brown explained
why this holding does not contradict the court's 1979 holding in Robins v. Pruneyard
Shopping Center, 23 Cal. 3d 899 (1979), which held that the state constitutional right to
free speech can be enforced in a privately owned shopping center. Justice Brown noted
that the Robins decision did not touch upon the question of a state actor requirement, and
that in certain cases a private property that is open to the general public (unlike Golden
Gateway) might be considered a state actor for purposes of the free speech clause.
Additionally, Justice Brown noted that her Court's recent comment in the Gerawan
Farming, Inc. v. Lyons, 24 Cal. 4th 468 (2000) — that the free speech clause "runs against
the world, including private parties" — constituted nonbinding dictum.

Case History

There is no subsequent case history.
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